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qt{ -IfbIg wft©4irtqT + qttutq gsvq mm { a qI TV ©ltqr + vfl mrWIfI Hit q,rTlr -rI{ wm
gf$qrftqt wftvqqnw<twrwqm wlKqr wm{,qmf%q+qltw +fqw8' war iI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

vnawvnqrWftwr wIm:-

Revision application to Government of India:

(1) ##r©wqqqrvawf8f+IV, 1994 $TurawaadtqdvTqnTqwt %at t xM wraE&

aq-%rahvqqqt® + 3tmfalqftwr qTtvr wgfhrwfRv, wta vt©N, Rv +nw, nqrq ftvnr,
qtgt+fqv, diFFibrYn, +RRq7t, q{ft®ft: rlooor=&§tqTH}qTfjt' ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) 'qft vm#tRrft+qwi&+qqqft §MH©Ttt Mt wvRiHqr©qqwT++qr fM
wvHrH+wt WTHrn+nq+vliERqFt +, nf#a wvwHvrwTH+qT{qtf%dt6rWTt+
nf#ft WFnrnt§ng=Ft xfM%anTs{8'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factorY or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(q) Vm + qT@

@qrqqqr©%fth+,
f+lfftTn©wnvr©+fqfMr+wnihrqr©q+ vm w

f%tft try vr vtv t fhlfft7 !!



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
I

(Tr) qftqr©my'TTTTf©fBn nmbqT@ (+mnq7m $t)fhlfafbuTrm vr@81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) 3tfht©wqq#t@qraqw+yTTZTv+fRuq\qa+ftavFq#tv{{Bit Rt mtV qt Br
waR+fhm#!TTfQqqTlu, wftv+uuwRaqtvqqw qr VntnHqftf%FT (+2) 1998 ura
109 HTf+3Hf%u W{RFI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109

of the Finance (No.2) Act, 1998.

(2) hthr ©qm erv–r (wft©) f+lqTq©, 200r qf+m 9 % date fRfRffg xn &@rr w-8 + d
vfhft +, +fqv qTtr%VftqT+©9fqV tRxh+ftqnw qqtmP- gTt© qf wfM WtqT # qtat vf#8
hvrq3fq7 wqqqf#nvrwvrfb1 w%urq vrml vr tw qfhf % gmtv %ra-35-1ff+utftv =R +
!gTn+ww+vrqa©H-6vr©n4r vfl $ft8aq®1

f,:: :t.

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from j:he date on
which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+©twqqq#vr%%Y+@7tq+vqvr©@rIna{+qqdnt@rt200/- :MITmv=Ft
WTT 3irqqTf@wqqqq vrv+@rn8-atrooo/- =R=Rv wlVTV$tVR'1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

TfhTT wb +rW[ waRT %@qf ©HmwfWrqRTf$Fwr #Tft wM:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +r+r wrm qrvq gf&BIT, 1944 iR wriT 35-O/35- t + WcT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) va#rBa qkuqq++vtR WEyn%©©ru=RoM,wftd+ vm++€fhn w,hfkr®w€q
qJ-,–FIT+ tVR,T WWT NrTr©6wr (Rda) a q%q&#T©Bm, T€qRNR t 2" THr, qMUI
wm, gVtqT, ftrutqKH, q§q@Tq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, (3ird:har Nagar, Ahrhedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as- prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be .accompanied by a fee of Rs. 1,000/-
I Rs.5l000/_ and Rs.lo Jooo/- where unount of duty / penalty / demand / refund is
upto 5 Lac 1 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Regjstar of a branch of eury nominate public sector bank of the
place where the bench of ury nominate public sedtor bank of the place where a}e bench
of the Tribunal is situated

it .
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(3) IIft TV wtw + q+ IF wtqft vr wrlt© €rdT jatvaq tvr qtqw qT iN =ftvr vr ITmFr @rfu
#r+RwvmqTf%qRvzq#8tgqvftf#fRwq8qrf&qq++fRv=mTf@lftwftdbramTfWwI
aIR wftvTrh€hrv<%nqtvqmtvrf#rTvrm€ 1

In CRse of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs. 100/- for each.

(4) @rqmqQrv3Hf©fbN r970 VTr M&T4t©Iq#-.r%3tmtaftutf\7f©v$TKvnwqm
u q©wtqTqqTftqftfMhn vlf&qrft+qTtqr+tyaq qt Tq vfOrtv 6.50 q&vr@rqr©q qp% fim
„n©,reQ :

One copy of application or O.I.O. as the case .may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.!

i
'

i"}
(5) qq aIddiBrVTqqtafhkm wt qT+f+Nt =FrettqfF&vmwqf#TfqT=n VEn jdl tfhn
ItV, tr#r UVa gmT+ +wF wftdbrRwrTfbBwr (qBlffqfa) RMT, 1982 + f+f&cr iI

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhT q-v–F, #gbr www gwR+8q8wwftdhawnf$rwr(ft€h)v%vftwftqt +=iT=18+

q&FIN (Demand) ## (Penalty) BT 10% I/WIT WaT WfqTlf {I §TVtf%, ©fhFwr @ WTT 10

gag WK {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

trdbr WiTT TW 3iTtqFR + data, WTf+V gRIT qM a Thr (Duty Demanded) I

( 1) dr (Section) IID bea ft&ffh IIft;
(2) fbnqgK+q8zhftT qt rTfin
(3) +TqEhftZfhFft +MM 6%©Tbr ITfirl

q€x#vn'dft7wft©’ t Half VU#gqqTh&nftV’nf©VqtR+fRq Rd gti vnfhn
THr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the: Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT, (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demande(f’ shall include:

(i)

(ii)

(iii)

amount determined under Section 11 :D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)qvmtw%vftwftvvTf@For%vv%q89g%qqwqr©vr@€f8qTf+a€tat-fhrfbunT
q-,–rb 10% vmTVqt3irqd#q©WVfhMer8'KqWV% 10% !qdTTw=RvrwM{1

In view of above, an appeal against this order shall lie before the Tribunal on

payment 'of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed' by M/s. Yadav Jayantibhai Hirabhai, E-205,

Dev Exotica, Near Pleasure Club, Ghuma Gam, Ahmedabad - 380058 (hereinafter

referred to as "the appellant") against Order-in-Original No. GST-06/D-

VI/O&A/436/YADAV/AM/2022-23 dated 23.12.2022 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad North (hereinafter referred to as '’the' adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAQPY1342R. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of

Rs. IO,71,830/- during the FY 2014-15, which was reflected under the heads "Sales /

Gross Receipts from Services (Value from ITFR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by

way of providing taxable services but has neither obtained Service Tax registration

nor paid the applicable service tax thereon. The appellant were called upon to 'submit

copies of Balance Sheet, Profit-& Loss Account, Income Tax Return, Form 26AS, for

the said period. However, the appellant had not responded to the letters issued by

the department.

i'.
I

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST-

06/04-633/O&A/Yadav/2020-21 dated 28.09.2020 demanding Service Tax amounting

to Rs. 1,32,478/- for the period FY 2014-15, under provisions of Section 73(1) of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of

the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules,

1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under

Section 76, Section 77(1), and Section 78 of the Finance Act, 1994.

The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by

the adjudicating authority whe.rein the demand of Service Tax amounting

1,32,478/- was confirmed up’der proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under SI the Finance Act, 1994 for

the period FY 2014-15. Further, (i) Penal' was imposed on the
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appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 5,000/- was

imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii)

Confirmed late fee of Rs. 40,000/- under Section .70 of the Finance Act, 1994 read

with Rule 7C of the Service Tax Rules, 1994.

3.: Being aggrieved with the impugned order passed by the adjudicating

aQthority, the appellant have preferred the present appeal on the following grouncJs:

Q The appellant is engaged in construction services of a single residentIal unit

otherwise than as a part of a residentia.1 complex, being small service prQvider

by virtue of Notification no. 33/2012-ST dated 20/06/2012, the appellant were

not required to get registered with'the service tax department.

' They have provided construction services to few individuals in way of

construction of single residential unit during. the year 2014-15 and earned Rs.

4,?8,630/- which has been claimed as exempted services by virtue of Entry :L4

{b) of Mega Exemption Notification No. 25/2012-ST clatecl 20.06.2012.

© Further, the appellant have earned Commission income of Rs. 6,43,200/- which

is taxable service but well within the threshold exemption limit, hence, the

appellant is not liable to pay service tax as mentioned in such Show Cause

Notice.

0 The appellant have carried out labour work in construction of residentidl unit

and invoice raised.on service recipients bdsed on the area of construe Lion. The

appellant himself has done labour work while constructing residential unit. The

appellant claiming exemption in relation to services provided by way of ldbour

work undertaken in construction of residen'tidl unit by virtue of Entry 14(b) of

Mega Exemption Notification No. 25/2012-ST.

' They have submitted copy of Construction Labour Income ledger for the FY.

2014-15 and copies of Invoices issued in relation to labour work services



F.No. GAPPL/COM/STP/2228/2023-Appeal

provided in relation to, construction of single residential unit along with appeal

memorandum.

O The adjudicating authority has done gross error by considering labour work

service performed by appellant himge if as supply of manpower service in the

impugned order. From the definition of Supply of Manpower as per Rule

2(1)(g) of the Service Tax Rules, 1994, it is clear that if person supplies

manpower to another person to work under his (means service recipient's)

.superintendence or control, while in the present matter the appellant .himself

has done construction labour work and not supplied any manpower to service

recipients and invoices raised based on the construction work done on Sq. Ft.

basis and not based on number persons deployed then it cannot be

considered as supply of manpower.

a Further, the appellant have earned Commission Income of Rs. 6,43,200/--

during the Financial Year 2014-15 towards sale of Flats in the "Maher Homes"

Scheme from the Vishwanath Realtor (Prop. Dushyant Manishanker Pandya).

They have submitted copy of Commission Income Ledger, copy of Debtor’s

Ledger, copy of Brokerage (Commission) Invoice and copy of cheque through

which commigsion amount received along with the appeal memorandum.

Q They have also submitted CQpy of Income Tax Return and copy of Profit & Loss

Account for the FY 2014-15 along with the appeal memorandum.

Ilo

During the preceding year, i.e. FY 2013-14 appellant had received total income

of Rs. 4,69,250/- which suggest that total taxable value of services is not

exceeding Rs. 10,00,000/-, hence, the appellant is eligible for small service

provider exemption for the .F.Y. 2014-15 as per Notification No. 33/2012-ST

dated 20/06/2012. They have also submitted copy of Income Tax Return and

copy of Profit & Loss Account for the FY 20>iqong with the appeal

memorandum

"-hy, +,//
V
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I , During the FY 2014-15, the appellant have provided total taxable value oT

services of Rs. 6,43,200/- only which is not exceeding Rs. 10,00,000/-,

therefore, the dppellant is not liable to pay service tax, interest and penalty as

demanded in the impugned order.

a The SCN is merely based on the comparison of data received from the Income

Tax Department for the Income Tax Returns and- Form 26AS. There is no

investigation is conducted and the department has conveniently preferred to

issue SCNs rather than conducting enquiry in the'matter. Thus, the SCN issuqd

by the department is not sustainable. In this regard, they relied upon the

following case laws:

a) M/s. Amrish Rameshchandra Shah Vs. Union of India and others (TS-77-t'lC"

2021- Bom-ST)

b) Sharma Fabrica'tors & Erectors Pvt. Ltd. [2017 (5) G.S.T.L. 96 (Tri. - All.)]

c) Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606 (Tri. - All.)

d) Alpa Management Consultants P. Ltd. Vs. CST [2007 (6) STR 181 (Tri.-Bang.)]

0 SCN has been issued and demand has been' confirmed by invoking the

extended period under Section 73(1) of the Finance Act, 1994. However, from

the above facts it can be very well established that the appellant was not liabld

to pay service tax. Hence, charging suppression and invoking extended period

and levying service tax is not valid.

4. t Personal hearing in the case was held on 11.09.2023. Shri Keyur Kamdar,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He

reiterated submissions made in appeal memorandum. He submitted that the

appellant provided construction service of individual residential house for an alnount

of Rs. 4;28,630/-, invoices of the same are placed in file. .This service is exempted 'I:rona

service tax. However, the adjudicating authority has treated this as labour supply

service wrongly. He drawn attention to the rate per sqare feet quoted in the invoices,

which will not be possible in case of labour supply. The remaining incomd is less than
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10 laI<hs and the turnover in preceding F.Y. 2013-14 was also less than 10 Iakhs.

Therefore, he requested for threshold exemption and set aside the impugned order.

Further, due to change in the .appellate authority, Personal hearjng in the case

was again held on 11.10.2023 but the appellant didn't attend the same.

+ !i

5. 1 have carefully gone ;through the 'facts' of 'the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record.

The issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax against the

dppellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise. The demand pertains to the period FY 2014-15.

6. 1 find that in thi SCN in-question; the demand. has been raised for the, period

FY 2014-15 based on the Income Tax 'Returns filed by the appellant. As the a$pellant

failed to provide the details/documentis , th.e pdjudicating authority decided the case

ex-parte. Further, as per their submissiOn befor6 fne, it ap'pdars that the app611ant has

provided construction services of a single residential unit to its various clients and get

payment on per sqr ft basis. They have sublnitted the income ledger and copies of

the invoices in support of their claim. They have claimed exemption for the same as

per Notification no 25/2012 dated 20.06.2012[14(b)]. The relevant portion is

produced as under:

Notification No. 25/2012- Service Tax
New Ddlhi , the 20 th June, 2012

G.S.R......{E).- in exercise of the polj?ers conferred by sub-section (:1) of section
93 of the Finance Act, 1994 (32 of 1994)(hereinafter referred to as the said Act)
arId in supersession of notifIcation number 12/ 2012- Sewice Tax, dated the
17 th March, 2012, published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i) I/ide number G.S.R. 210 (E),dated the 17 th March,
2012, the Central Government, 'being satisyTteci that it is necessary in the public
interest so to do, hereby exempts the following taxable seruices from the whole
of the senlice tax let;table thereon under sect==on 66B of the saici Act,
namely :-
1 i

2 to 13 J

14. Services by way of construction, erection,
original works pertaining to, -
(a) J

=FI

!1

' .i

itattation of
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(8) a single residenaal unit othertuise than as a pa7t of a residential complex,

7. Further, the appellant have also earned Comrnission Incolne of Rs. 6,43,200/-

during th9 Financial Year 2014-15 on sale of'Flats in the "Maher l-lomes" Scheme.

They have submitted copy of Commission Income Ledger, copy of Brokerage

(Commission) Invoice and copy of cheque through which commission amount

received in support of their claim. As the total income from this taxable service is Rs.

6,43,200/- which is less than 10 lakhs threshold limit. The turnover in the preceding

year was also below 10 lakhs. They have furnished the nR for the f. Y. 2013-14 in

suppc)rt of their claim. Hence, the abpe[lant apbears to be eligible for sm-all service

provider exemption for the F.Y. 2014-15 as per Notification No. 33/2012-ST dated

20/06/2012. After considering the facts & submissions, I am of the considered

opinion that, the contention of the appellant are sustainable,

8. In view of the above discussion, I am of the considered view that the activity

carried out by the appellant not liable to pay Service Tax during the FY 2014-15. Since

the demand of Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating

authority confirming demand of Service Tax, in respect of income received by the

appellant during the FY 2014-15, is not legal and proper and deserve to be set aside.

Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

10. wfM Fat ITU Bf=FI' TT{ 3nflv m fhRiTn wHItE Tft+ + 'FInrT gl:rT e I

The appeal filed by the appellant stands'disposed of in above terms-

p 1 ' it

qrTa (aFfi-@r)

Attested Date :

it}. ::
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(Manish KuMar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. Yadav Jayantibhai Hirabhai,

E-205, Dev Exotica,

Near Pleasure Club, Ghuma Gam,

Ahmedabad - 380058

Appellant

The Assistant Commissioner,

CGST, Division-VI,

Ahmedabad North

Respondent
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Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

, ' 5) Guard File

, 6}’M file
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